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laintiffs and defendants in legal 
actions typically have little interest 
in a transparent justice system. 
A litigant often has the oppo-

site interest, wanting as little light 
as possible shed on his proceedings, 
and preferring them to be shrouded 
in secrecy. A litigant’s priority is the 
success of his case – only rarely is 
the case itself about public access to 
judicial proceedings and 
records. Corporate defen-
dants in civil litigation 
are notoriously publicity 
averse. Some criminal 
defendants would also 
prefer that their matters 
be handled in secret for 
fear of embarrassment or 
harm to reputation. It is 
easy to file a motion to 
seal or to stamp as “confi-
dential” documents that a 
client does not want made 
public, or to acquiesce to 
such a motion made by 
opposing counsel. Even 
a litigant not sensitive to 
publicity may find it hard 
to justify spending money fighting over 
public access to court proceedings or 
records. Is that a battle worth fighting? 

Public access to legal proceedings 
is also a secondary concern for most 
courts. Judges are not awash in spare 
time. Most have little appetite for 
involvement in disputes that are not 
directly relevant to the merits of the 
case at hand, and no great interest in 

the policing of filings under seal or 
motions to seal records, particularly 
when consented to. To decide whether 
a judicial record should be public may 
involve a tedious in camera review of 
voluminous records. Why spend time 
on a public access issue on which the 
parties are in agreement?

The reason for doing so is this: public 
court proceedings and court records 

are essential to the public interest, the 
rule of law, and a fair judicial system. 
The U.S. Supreme Court has said that 
“[o]penness . . . enhances both the 
basic fairness of the criminal trial and 
the appearance of fairness so essential 
to public confidence in the system.”1 
Justice Brennan has written: “Secrecy 
of judicial action can only breed 
ignorance and distrust of courts and 

suspicion concerning the competence 
and impartiality of judges; free and 
robust reporting, criticism, and debate 
can contribute to public understanding 
of the rule of law and to comprehen-
sion of the functioning of the entire 
criminal justice system, as well as 
improve the quality of that system by 
subjecting it to the cleansing effects of 
exposure and public accountability.”2 

Justice Blackmun has 
referred to secrecy in 
judicial proceedings as “a 
menace to liberty” and 
observed that “justice 
cannot survive behind 
walls of silence.”3 These 
principles are reflected in 
a set of rigorous stan-
dards that must be met 
before judicial proceed-
ings or records can be 
closed to the public. 

How does Maine law 
treat public access to 
judicial proceedings and 
records?

Control Over Access to 
Courtrooms and Court 
Records

When questions arise about access 
to government records in Maine, the 
usual starting point is the Freedom 
of Access Act, which sets out proce-
dures for accessing public records.4 
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However, the Act applies to state agen-
cies and political subdivisions, not to 
the judicial branch. With respect to 
court proceedings, the Maine Supreme 
Judicial Court (Law Court) has written 
that “media access to courtrooms is 
within the judicial power committed to 
this Court by the Maine Constitution.”5 
The same rule applies to court records.6 
This is a function of the separation 
of powers. “[T]he people of Maine 
conferred all of the judicial power upon 
the judicial department and left none to 
be exercised by the Legislature, except 
in cases of impeachment.”7 

A notable example of that exclusive 
judicial power over access to court-
rooms is a Direct Letter of Address the 
Law Court issued in 1986 to inform the 
Legislature that it could not compel 
the courts to allow cameras in the 
courtroom.8 The Court declined to 
give effect to legislation requiring that 
it permit radio and television broad-
casting of judicial proceedings.9 

A pair of administrative orders 
govern access to judicial records and 
proceedings and electronic coverage of 
the courts. The order entitled “Public 
Information and Confidentiality”10 
describes the procedure for accessing 
public information,11 and states that 
courtrooms and court records are gener-
ally public. A second administrative 
order, “Cameras and Audio Recording 
in the Courtroom,” is addressed to 
electronic coverage of judicial proceed-
ings.12 There is, of course, a difference 
between proceedings that are open, 
and proceedings for which electronic 
coverage is permitted.

In light of the Court’s authority to 
regulate courtrooms and court records, 
the Legislature’s authority to intrude 
into such matters is, at best, open to 
question. That has not stopped the 
Legislature from enacting legislation to 
regulate public access to certain types 
of judicial proceedings and records, 
or the Law Court from applying such 
legislation: for example, the Law 
Court has cited and applied a statute 
restricting access to a child protection 
proceeding – a subject matter which 
does raise legitimate privacy concerns.13 
It is less than clear, however, why 
the Legislature has the right to close 

courtrooms when it comes to certain 
proceedings, but lacks the authority 
to open the courtroom when it comes 
to camera or electronic coverage. An 
explanation may be that constitutional 
issues were not before the Court in 
the child protection case, and that the 
parties lacked standing to assert the 
First Amendment rights of the public.14 
A First Amendment and separation of 
powers challenge should be considered 
whenever a statute purports to require 
secret judicial records or proceedings 
in Maine. 

Public Access to Criminal 
Proceedings 

The public enjoys a presumptive 
First Amendment right of access to 
criminal trials. “[A] presumption of 
openness inheres in the very nature of 
a criminal trial under our system of 
justice.”15 Relying on federal precedent, 
the Law Court has acknowledged that 
“members of the public have a First 
Amendment right to access certain 
criminal proceedings.”16 “The basis for 
this right is that without access to docu-
ments the public often would not have 
a ‘full understanding’ of the proceeding 
and therefore would not always be in a 
position to serve as an effective check 
on the system.”17 Federal opinions are 
binding on Maine courts because the 
First Amendment applies to the states 
by virtue of the Due Process Clause 
of the Fourteenth Amendment18 and – 
even if that were not the case – the Law 
Court interprets the free speech clauses 
under the Maine and federal constitu-
tions in parallel.19 

In addition to the public’s First 
Amendment right to attend criminal 
trials, the Sixth Amendment guaran-
tees to criminal defendants the right 
to “a speedy, public, and impartial 
trial.”20 Referring to a criminal defen-
dant’s Sixth Amendment rights, the 
Law Court has explained that a public 
trial protects “against possible abuse 
of the judicial process and the arbi-
trary use of judicial power[,]” may 
lead to more truthful testimony, and 
may generate publicity that will cause 
witnesses to come forward.21 These are 
also good reasons for public access to 
criminal trials under the First Amend-

ment.
A Maine statute provides that all 

pre-trial criminal proceedings are open 
to the public unless the Court finds “a 
substantial likelihood” that (A) injury 
or damage to the accused’s right to a 
fair trial will result from conducting 
the proceeding in public; (B) alterna-
tives to closure will not protect the 
accused’s right to a fair trial; and 
(C) closure will protect against the 
perceived injury or damage.22 The 
statute contains exceptions to preserve 
the court’s power to maintain decorum 
and to determine the validity of a privi-
lege.23 The standard for closing pre-trial 
criminal proceedings as formulated by 
the Supreme Court is similar. “[T]he 
party seeking to close the hearing must 
advance an overriding interest that 
is likely to be prejudiced, the closure 
must be no broader than necessary to 
protect that interest, the trial court 
must consider reasonable alternatives 
to closing the proceeding, and it must 
make findings adequate to support the 
closure.”24

The only Maine case of which the 
author is aware on the subject of public 
access to pre-trial criminal proceed-
ings is an unreported Superior Court 
decision addressing access to a bind-
over hearing to determine whether 
two juveniles arraigned in Juvenile 
Court would be tried as adults. The 
Court concluded that “a qualified First 
Amendment right of access applies to 
bind-over hearings involving serious 
crimes,” and that “it is difficult to 
imagine a fact situation where the 
media could ever be lawfully excluded 
from a bind-over hearing.”25 The Court 
ruled that the hearing would be public.

Public Access to Civil 
Proceedings

All civil trials in Maine are public. 
The Rules of Civil Procedure provide: 
“All trials upon the merits shall be 
conducted in open court and so far as 
convenient in a regular court room.”26 
The Rules also provide that “[i]n every 
trial, the testimony of witnesses shall 
be taken in open court, unless a statute, 
these rules or the Rules of Evidence 
provide otherwise.”27 However, “[a]ll 
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other acts or proceedings may be done 
or conducted by a justice or judge in 
chambers, without the attendance of 
the clerk or other court officials and at 
any place either within or without the 
county or division where the action is 
pending.”28 

Neither the U.S. Supreme Court 
nor the Law Court has weighed in on 
whether there is a constitutional right 
of access to civil trials, but the U.S. 
Supreme Court recognized a common 
law right of access to judicial proceed-
ings in Richmond Newspapers, Inc. 
v. Virginia.29 A plurality found that 
“historically both civil and criminal 
trials have been presumptively open.”30 
Other courts have made clear that there 
is a constitutional right to access civil 
trials.31 The California Supreme Court 
summed up the prevailing rule, stating 
that “every lower court opinion of 
which we are aware that has addressed 
the issue of First Amendment access to 
civil trials and proceedings has reached 
the conclusion that the constitutional 
right of access applies to civil as well 
as to criminal trials.”32 Likewise, the 
District of Columbia high court noted 
that “[n]o court has expressly concluded 
that the first amendment does not 
guarantee some right of access to civil 
trials.”33

Standard for Closed 
Judicial Proceedings

Where there is a constitutional 
presumption of access, the U.S. Supreme 
Court applies the Press-Enterprise II 
three-part test to determine whether 
a court may close proceedings to the 
public. To close proceedings, the trial 
court must make specific, on-the-record 
findings: (1) that closure is necessary 
to further a compelling governmental 
interest; (2) that the closure order is 
narrowly tailored to serve that interest; 
and (3) that no less restrictive means 
are available to adequately protect that 
interest.34 The party seeking to restrict 
access bears the burden of showing 
that closure is “strictly and inescapably 
necessary.”35 The same unreported Supe-
rior Court decision mentioned earlier 
applied Press-Enterprise II to vacate an 
impoundment order in the context of a 

bind-over hearing.36 
Common-law rights of access are 

“not coterminous” with the constitu-
tional right of access, but “courts have 
employed much the same type of screen 
in evaluating their applicability to 
particular claims.”37 However, the stan-
dard of review on appeal does depend 
on the source of the right of access. 
The standard is de novo where there 
is a First Amendment right of access, 
but a lesser, albeit “more rigorous than 
garden-variety” abuse of discretion 
review when the right of access is based 
exclusively in the common law.38

Public Access to Court 
Records – Criminal

Criminal court records are public 
in Maine pursuant to the relevant 
administrative order, which provides: 
“Information and records relating to 
cases that are maintained in case files, 
dockets, indices, lists, or schedules 
by and at the District, Superior, or 
Supreme Judicial Courts are generally 
public and access will be provided to a 
person who requests to inspect them or 
have copies made by the clerk’s office 
staff unless the information or a part 
of it is confidential . . . .”39 However, 
the Administrative Order mentions the 
possibility that a case may be sealed: 
“In some limited circumstances, all 
information about a case may be 
impounded, [or] specific information 
within a case [may be impounded], 
such as the identity of a party, or the 
fact that an impoundment motion was 
made and granted may be impounded 
or sealed.”40 There are no statistics avail-
able on the frequency of this practice 
in Maine.

The Law Court does not appear to 
have recently decided a case on the 
subject of access to records in criminal 
cases, but an old case involving admis-
sion of evidence does mention that  
“[c]onvictions are matters of court 
record, permanent and accessible.”41

The source of the public’s right of 
access to records in criminal cases, 
either constitutional or common law, is 
unsettled in Maine. The U.S. Supreme 
Court has recognized a common law 
right of access, observing that “the 

courts of this country recognize a 
general right to inspect and copy public 
records and documents, including judi-
cial records and documents.”42 In both 
civil and criminal cases, “the existence 
of a common law right of access to 
.  .  . inspect judicial records is beyond 
dispute.”43 Some courts have also recog-
nized a constitutional right of access to 
court records, with one noting that “the 
public and press have a first amendment 
right of access to pretrial documents in 
general.”44 The constitutional right to 
access documents is a corollary to the 
constitutional right to attend proceed-
ings.45 

The public does not have unfettered 
access to all records filed with the court 
in criminal cases. The Law Court held 
that a presentence investigation report, 
for example, is ordinarily confiden-
tial and may only be discoverable on a 
particularized showing, in the discre-
tion of the court.46

Public Access to Court 
Records – Civil

In Maine, as in the federal courts, 
judicial records of civil cases are open to 
the public. The relevant administrative 
order does not distinguish between civil 
and criminal records with respect to the 
general presumption of public access.47

Standard for Confidential 
Court Records

The Law Court set a high bar 
to obtain an impoundment order, 
namely, the clearest showing of neces-
sity, writing that “[a]lthough under 
appropriate circumstances a court may 
impound records when publication 
would impede the administration of 
justice, the power of impoundment 
should be exercised with extreme care 
and only upon the clearest showing of 
necessity.”48

In a case challenging a court order 
denying confidentiality to exhibits 
admitted in evidence at trial, Bailey v. 
Sears, Roebuck & Co., the Law Court 
distinguished between the compara-
tively lenient “good cause” standard for 
entry of a protective order governing 
discovery materials and the more 
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rigorous standard that must be met 
before trial exhibits will be sealed.49 
The Court quoted with approval a First 
Circuit opinion:

Material of many different 
kinds may enter the trial record 
in various ways and be consid-
ered by the judge or jury for 
various purposes . . . . It is neither 
wise nor needful for this court 
to fashion a rulebook to govern 
the range of possibilities. One 
generalization, however, is safe: 
the ordinary showing of good 
cause which is adequate to protect 
discovery material from disclosure 
cannot alone justify protecting 
such material after it has been 
introduced at trial. This dividing 
line may in some measure be an 
arbitrary one, but it accords with 
the long-settled practice in this 
country separating the presump-
tively private phase of litigation 
from the presumptively public.50

“[T]he court concluded that 
non-disclosure of judicial records 
could be justified only by the 
most compelling reasons.”51

In Bailey the Law Court affirmed the 
denial of a request to seal trial exhibits 
despite an affidavit from the defen-
dant that disclosure of the evidence in 
question would “result in a direct loss 
of revenue . . . and would spare our 
competitors the considerable burden of 
financing their own research and devel-
opment.”52 The Court explained: “On 
this record we cannot say the trial court 
abused its discretion by determining 
that the defendants had failed to satisfy 
the court that they had established 
good cause or that justice required the 
continued protection of the exhibits 
admitted in evidence as distinguished 
from the materials produced in the 
course of the discovery process.”53

Procedure: How to Get 
Access

Practice before Maine Superior 
Courts can be informal when it comes 
to access to judicial records or proceed-
ings. Trial judges have been willing to 
allow members of the media or their 
representatives to be heard on the filing 

of a letter, brief, or even by impromptu 
telephone conference on questions of 
access to a particular court proceeding. 
In general, this lack of formality is 
speedy, inexpensive, and efficient. 

In civil cases, intervention is the 
appropriate procedural mechanism to 
contest the closure of proceedings or 
records. In Bangor Publishing v. Town 
of Bucksport, the Law Court endorsed 
intervention as the proper means for a 
newspaper to challenge the propriety 
of a protective order sealing public 
records.54 The Court ruled that the news-
paper could not obtain access to sealed 
documents without intervening and 
seeking relief through the courts.55 The 
Civil Rules allow intervention when an 
appropriate showing has been made.56 
The Rules also state that requests to 
inspect and copy sealed records may 
be made by motion, although the rules 
do not make the nature of the motion 
clear.57

The Bangor Publishing decision casts 
doubt on the continued validity of a 
prior case rejecting a media party’s 
motion to intervene and contest closure 
of a civil proceeding. In Doe v. Roe, 
the court held that the interest in 
public access to civil proceedings was 
not sufficient to permit intervention 
in a proceeding to consider approval 
of a minor settlement.58 The Bangor 
Daily News had moved to intervene in 
a medical malpractice case to obtain 
access to a sealed settlement agree-
ment between a juvenile and a medical 
provider. The newspaper asserted that 
it had two interests justifying interven-
tion as of right: first, “as news gatherer 
and disseminator of information to 
the community, claiming the public 
has an interest in the quality of local 
medical care,” and second, an interest 
in “exposing to public scrutiny the 
proper functioning of the court in its 
judicial duties.”59 With regard to that 
second interest, the newspaper main-
tained “that by its intervention for the 
purpose of lifting the impoundment, 
the public may assure itself that the 
court’s approval of the settlement was 
not merely rubberstamped, but fair 
to both parties and protective of the 
minor’s interests.”60 The Superior Court 

agreed. 
The Law Court, however, reversed, 

finding that both asserted interests 
were insufficient to warrant interven-
tion as of right. With respect to the 
first interest, quality medical care, the 
Court reasoned:

While Bangor Publishing 
Company may be interested in 
discovering and publishing the 
identities of the parties and the 
terms of the settlement, neither it 
nor the public has a direct interest 
at stake in the underlying claim 
itself. The public will neither “gain 
nor lose by the direct legal opera-
tion and effect of the judgment.” 
Were it not for the participation 
of a minor in the settlement, the 
agreement would not have been 
brought before the court.61

The Court also rejected the second 
asserted interest, the functioning of 
the judicial system, explaining that  
“[t]his claim of interest similarly lacks a 
nexus to the subject of the claim suffi-
cient to warrant intervention in the 
case.”62 Although Doe v. Roe involved 
intervention as of right only, the Court 
signaled that permissive intervention 
likely would also have been improper.63 

This outcome is contrary to the subse-
quent Bangor Publishing decision, where 
the court wrote that intervention was 
the only means of being heard with 
respect to access to judicial records, 
albeit where the interest was grounded 
in access to public records of a munici-
pality.

The outcome in Doe v. Roe is also 
contrary to the weight of federal 
authority. But the Doe Court cannot 
be faulted for having found, in essence, 
that the interest in public access to 
court proceedings “does not fit neatly 
within the literal language” of Rule 
24.64 The problem is that Rule 24 is not 
interpreted strictly when it comes to a 
challenge to a closure order. “[E]very 
court of appeals to have considered the 
matter has come to the conclusion that 
Rule 24 is sufficiently broad-gauged to 
support a request of intervention for 
the purposes of challenging confidenti-
ality orders.”65 “As some of these courts 
have explained, although there is ample 
justification for the common fact or 
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law requirement when the proposed 
intervenors seek to become a party to 
the action, ‘there is no reason to require 
such a strong nexus of fact or law 
when a party seeks to intervene only 
for the purpose of modifying a protec-
tive order.’”66 The “courts have widely 
recognized that the correct procedure 
for a non-party to challenge a protec-
tive order is through intervention for 
that purpose.”67

If the public is given the oppor-
tunity to be heard in a future case 
involving a minor settlement in Maine, 
the outcome might well be a finding 
that such hearings are public in whole 
or in part, just as they are in several 
other jurisdictions.68

In criminal cases, the public and 
the press also have a right to challenge 
closure of court records and proceed-
ings: “representatives of the press and 
general public ‘must be given an oppor-
tunity to be heard on the question of 
their exclusion.’”69 Neither the Law 
Court nor the U.S. Supreme Court 
have specified the appropriate proce-
dural device for asserting a right to 
public access by a non-party. In a Supe-
rior Court access case, the Court ruled 
in favor of a “petition in the nature of 
a mandamus” seeking equitable relief 
from the Court.70 The courts may also 
allow a straightforward motion to lift 
an impoundment order or intervention 
for the limited purposes of litigating a 
claim of access in a criminal case, even 
though intervention generally is not 
allowed in such cases. 

Appeals: Interlocutory, 
Expedited, and Public

Oral arguments on the merits of 
appeals are public proceedings.71

An interlocutory appeal from an 
order closing a court proceeding to 
the public is allowed under the death 
knell exception to the final judgment 
rule. The Law Court has held the death 
knell exception permitted an inter-
locutory appeal by a mother from the 
denial of a motion to open to the public 
proceedings related to the termination 
of her parental rights. The Court ruled 
that the mother’s right to compel the 
District Court to open the proceed-

ings to the public “would be irreparably 
lost if the District Court’s decision to 
keep the proceedings closed was not 
reviewed until a final judgment had 
been rendered and her contentions were 
then decided to be meritorious.”72 The 
Court reasoned: “If we were to conclude 
after the proceedings were completed 
that the mother had a constitutional 
right to have the hearings opened, little 
could be done to correct the deprivation 
of that right.”73 The Court rejected the 
notion that the release of transcripts of 
the proceedings to the public would be 
an adequate substitute for attendance 
at the hearings “at the time they are 
taking place.”74

An appeal involving access claims 
should be resolved quickly. As the 
U.S. Supreme Court noted in another 
context, “the loss of First Amendment 
freedoms, for even minimal periods of 
time, unquestionably constitutes irrep-
arable injury.”75

Conclusion

At the federal level, the First Circuit 
has described the presumption of public 
access to judicial records and proceed-
ings as “vibrant” but not unfettered76 
and “strong and sturdy.”77 Maine law 
is no different. Although authority is 
sparse, the few Maine cases and statutes 
on point suggest that state law stan-
dards for closing courtrooms and court 
records are no less rigorous than federal 
standards. Nor could they be, since 
much of judicial access law is predi-
cated on federal constitutional rights. 

Nevertheless, as noted at the outset, 
there is tension between the public 
interest in open courts and the inter-
ests of parties, their lawyers, and 
courts. The focus of the parties to a 
proceeding is on deciding a particular 
case, and public access is normally only 
a secondary interest, if it is an interest 
at all. The result is that there may be 
too much secrecy in Maine courtrooms 
and court records – secrecy that would 
not survive scrutiny if the appropriate 
standards were vigorously applied and 

enforced. 
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